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Howat v, proof to proceed before one of the judges of the First
Edinburgh Division.* )

. ADAMBON, GULLAND & STUART, 8.8.C.—J. STORRAR, 8.8.C., Town Clerk.

No. 8. Tue PrOVOST, MAGISTRATES AND COUNCILLORS OF THR Rbnx.
BureH oF BANFF AND OTeHERS (The Duff House Trustees),

Dec. 3, 1048,
i Pursuers (Respondents).—C. Mackintosh, K.C.—Philip.
X t:s RurEiN CastLE, Limrrep, Defenders  (Reclaimers).—
Ruthin Castle, ' D.-F. M‘Intyre—J. Walker. >
oint. property—Burgh—Pro-

Limited. Heritable Property—Common
and to their joint assignees >—Whether subjects a separaje trust or part
of common good of each burgh—Lease—Validity—Town Cou%l&
(Scotland) Act, 1900 (63 and 84 Vici. cap. 49), sec. 98. C

A mansion house and part of the park immediately adjoining i
were offered by the proprietor to tli);lc; neighbou.ring bui'ghs as l:.
. gift, free of all restrictions, the donor expressing his conviction
. th&t‘ ‘the corporations of the two burghs would know how to act
for ““the well-being of the community ” ; and by a disposition
granted in 1907, upon a narrative of his offer and its acceptance,
he conveyed the subjects to the provost, magistrates and
councillors of the burghs  jointly and to their joint assignees.”
In 1909 the disponees, as proprietors, granted' a lease for
ninety-nine years of the mansion house and part of the land
and in 1913 the tenants, with consent of the lessors, assigned the
lease to othgr tenants, who in 1940 renounoced the lease as bei
null and void under section 98 of the Town Councils (Scotland)
- Act, 1900, on the ground that, as the subjects formed part of the
;::mon gogtlli of both b;ltrghsa,dthe lease should have been entered
y public roup, after advertisement, and ,
- fmIi;,1 by private ball)'gain. : nd not u wss the
an action at the instance of the osts, magistrates an
councillors of the two burghs for declérft;;v that the %:;;e of 190%
was valid and effectual, the pursuers, founding in particular upon
the terms of the destination in the disposition, contended that
the property was not part of the common ‘good but constituted
a separate trust estate held in joint ownership by the pursuers
for behoof of the community formed by:the inhabitants.of the
two BurgEa. ) ,E B RE e
Held, after a proof (rev. judgment of Lord: Stevenson), that the
estate was property held by the two town coundils not jointly
and indivisibly but in common; and that the.pro-indivise, share
of each burgh fell into that burgh’s common good ; and, accord-
111:2’%13, that the lease was invalid under section 98 of the Act of
ions upon rights in * common propérty * fand * joi
property.” Coe T R gmper%%nd - Jommt

A Yy e o3

T ey

* The additional proof was led before the Lord Prosident on 23rd

. Nowvember-1943 ; - the ésise was further heard befare the First Divisi
on.14th Deceraber 10485 and st advising: ory.Qfh Janpary: 1%3“&2
O o o of 8 Jnly 141

. r property—J
perty and rights of burghs—Herslage disponed to two burghs * jointly

F 33
EPulesc Banff and the provost, magistrates and' councillors of the burgh ¢ Banff v.

1N ut action brought in July 19&lagainst. Rothin Gagte Limirea Pec 3 19
the provost, magistrates and councillors of the royal burgh of _~-=
of Macduff as joint proprietors, for behoof of said burghs, of the Ruthin Cas
estate of Duff House, Banff (and as such known as “ The Duff Limited:
House Trustees’) in virtue of a disposition in their favour
granted by the late Duke of Fife, dated 7th November 1907, con-
cluded for (1) declarator that the lease of part of the estate of
Duff House granted by them to Duff House, Limited, by whom
it was assigned to the defenders, was a valid and effective lease,
and that the defenders were now the tenants of the pursuers,
and (2) decree for payment of £175, the half-yearly instalment
of rent due under the lease. : - :
. By letter dated 23rd November 1906, addressed to his factor
and communicated to the town councils of the royal burgh of
Banff and of the burgh of Macduff, His Grace the late Duke of

" TFife intimated to the two town councils the following offer :—* I

propose to ask the towns of Banff and Macduff to accept from
me as a free gift the mansion of Duff House and that portion of
the park immediately surrounding it, covering an area of about
one hundred and forty acres. This would include the gardens,
stables, two lodges and the rod fishing along the land comprised
in the gift. : '

«] offer this gift with absolutely no restrictions as to the
manner in which it is to be developed and managed, as I am
convinced that the corporations of the two towns will know how -
to act for their material advantage, as well as for the recreation
and well-being of the community. '

¢ TThis scheme would have an additional value in that it would
bring together Banff and Macduff, which are such close neigh-
bours, and whose interests ought always to be identical ; and,
therefore, I would suggest that the property should be managed
by the town councils of the two towns, with the provosts as -
chairmen in each alternate year.” _

This offer was accepted by the two town councils at a joint
‘meeting on 26th November 1906.

The following were, inter alia, the averments of parties : —
(Cond. 3) “ By disposition dated 7th November 1907, . . . His
Grace, on the narrative of the foregoing offer and acceptance,
and in order to give effect to the same, gave granted and disponed
<to the provost, magistrates and councillors of the said royal
burgh of Banff and the provost, magistrates and councillors of
the said burgh of Macduff jointly and to their joint assignees,
heritably and irredeemably,” all and whole the four heritable
properties therein set forth, being the said estate of Duff House.
...” (Ans. 3) “ Admitted under reference to the said disposition
for its terms.” (Cond. 4) “ Since they became vested in the saig
estate, the pursuers have, acting jointly as a separate_body
known as ‘ The Duff House Trustees,’ administered the said
estate for behoof of the two burghs. The annual accourits of

the estate are each year submitted to the pursuers as Duff House
Trustees, and in that capacity they decide as to the division of
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Dec. 3, 1943. the surplus funds between the two burghs. The funds allocated

; Magi to each burgh are then remitted to the appropriate town chamber-
o  of v. lain. The provosts of each of the said burghs preside as chairman
- Ruthin Castle, in each alternate year at meetings of the Duff House Trustees.
Limited. With reference to the averments in answer it is admitted that the
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of the royal burgh of Banff and the provost, magistrates and Dec. 3, 1043..
councillors of the burgh of Macduff, heritable proprietors of theM N
subjects therein described, was sealed with the common seals of ,,;‘g‘:,?,?’i?
said burghs, and signed by a majority and quorum of the provost, Ruthin Castle,

magistrates and councillors and by the town clerks of said Limited.

«

Ry

" 11th November 1909, . . .

‘burgh of Banff is a royal burgh and the burgh of Macduff a burgh
of barony, but denied that the said estate forms part of the
common good of either of the said burghs. Explained, under
reference to condescendence 10, that it constitutes a separate
trust estate held by the two town councils in joint ownership
for behoof of the community formed by the inhabitants of the
two burghs. The disposition is referred to for its terms. Quoad
ultra the averments in answer, in so far as not coinciding here-
-with, are denied.” - (Ans. 4) *“ Explained that the said disposition
was in favour of the provost, magistrates and councillors of the
royal burgh of Banff and the provost, magistrates and councillors

- of the burgh of Macduff jointly. The method of administration

-of the said estate by the pursuers is not known. Quoad ulira

' "denied. Explained that there is no such body as the Duff House

Trustees, and. that the said heritable property forms part of the
-common good of the said burghs. The burgh of Banff is a royal
burgh and the burgh of Macduff is a burgh of barony. Being
‘such, their corporations have power to hold and administer
property as a common good, and they hold and administer the
said property by virtue of their said powers and no other. The
pursuers are called on to specify the powers by virtue of which
they say the said corporations hold and administer the said
heritable property.” (Cond. 5) “ By lease dated 13th and 15th
September 1909, entered into between the pursuers, as pro-
prietors of the said estate, on the one part, and Duff House,
Limited, therein designed, on the other part, the pursuers let
the said estate (with the exception of one field known as ‘ the
Princess Royal Park’) to the said Duff House, Limited, and
their assignees whomsoever, but excluding always subtenants
and assignees, legal and conventional, except with the consent
of the pursuers in writing. The term of entry under the said
lease was 15th May 1909, and the lease was to endure for the
period of ninety-nine years from and after the said term. The
rent under the said lease was £350 yearly, payable at two terms
in the year, Whitsunday and Martinmas, by equal portions,
commencing the first term’s payment at the term of Martinmas,
With reference to the averments in
answer, the lease is referred to for its terms. Admitted that
.the lease was entered into by private bargain and did not proceed
by public roup. Denied that the lease is null and void. Section 98
of the Act of 1900 is referred to for its terms. The said estate
did not, and does not, form any part of the common good of
either of the said burghs. Reference is made to condescendences

- 4 and 10. Quoad ulira the averments in answer, in so far as not

“coinciding herewith, are denied.” (Ans. 5) “The said pretended

. Jease is referred to for its terms. - Explained-that said pretended

Teaar wrac mnted by the yrovest mocictratae and ranneillare

respective burghs. Further explained that said pretended lease
was entered into by private bargain and did not proceed by
public roup after due advertisement. The said pretended lease
was accordingly null and void in terms of the Town Councils

. (Scotland) Act, 1900, section 98. Quoad ultra denied.” (Cond. 7)

“In February 1913, Duff House, Limited, entered into negotia-
tions for the assignation of the said lease to a new company to
be called The New Duff House Sanitarium, Limited, which was
being formed to equip and use the subjects as a sanatorium.
The consent of the pursuers to the said assignation was given
. . . on 14th and 25th February 1913. By assignation dated 15th
and 18th March 1913 . . . the said Duff House, Limited, with the
consents therein mentioned assigned to the said The New Duff
House Sanitarium, Limited, the said lease of 13th and 15th
September 1809, granted by the pursuers as aforesaid . . . About
the end of 1922 the company approached the pursuers with a
proposal to purchase the estate, but the parties were unable to
-agree on terms. Thereafter the company acquired other subjects
at Ruthin in Wales, to which they removed their staff and
equipment, leaving only a caretaker at Duff House. In August
1931 the company altered their name to Ruthin Castle, Limited,
but their registered office still remains in Aberdeen. They are
the present defenders.” (Ans. 7) “ Admitted that the said Duff
Howse, Limited, assigned their rights under the said pretended
lease to The New Duff House Sanitarium, Limited. The said
assignation is referred to for its. terms. Admitted that a sana-
torium was thereafter carried on on the subjects for a number
of years . . .”” (Cond. 8) “ By minute of sublease dated 21st and
23rd February and 10th March 1925, the defenders, with the
consent of the pursuers, as Duff House Trustees, sublet the said
estate to Duff House Hotel (Banff), Limited, therein designed,
for the purpose of carrying on the business of an hotel . . . In
consenting to the assignation of the said sublease the pursuers

. . expressly stipulated that they (the pursuers) assumed no
responsibility for subleases but continued to hold the principal
lessees (i.e., the defenders) responsible for their obligations under
their lease. The defenders . . . agreed that this was the position
and that they, the principal lessees, were not relieved of their
obligations. About October 1939, the subjects were requisitioned
by the War Office as an internment camp . . .” (Ans. 8) ““ The
said pretended minute of sublease is referred to for its terms . . .”
(Cond. 9) “Up to and including Martinmas 1940, the defenders
regularly paid to the pursuers the rent due by them under the
said lease dated 13th and 15th September 1909, and also duly
relieved the pursuers of the other annual prestations before
referred to. On or about 26th November 1940, however, one of
the joint clerks of the Do Hovse Trugees feccived fmrer the
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¥ 31 g:fenders . se?retanes the following intimation dated 25th N. -
| Magistraten ) r 1040 :—‘ On behalf of Ruthin Castle, Limited l:)vem
) o , Z(l){ut.hin v. l::ulmatg th.at th?y_ renounce from and afte’r 28th cu’rtweas %Iga_by
- LimitedCuﬂo,. oe tal:n dgozdctab l’:ﬁ%‘o ;1111 gelarms %fe section 98 of the Town Counclslillg
s , the lease between the town council
royal burgh of Banff and the burgh of Ma ho. on part
and Duff House, Limited on %h y S dotey Sarart
s ce e oth ’
. :ft%h $ee§t:ml]))eru éQ&)O, which was assigned ﬁ;% g?)ﬁ ﬁﬁ;g{i
> T w Duff House Sanitarium, Limited (now Ruth’in ’
:ﬁ:n_ted) bytae;lgnatmn dated 15th and 18th March 1913.’C§si:11:¢;‘
4 t};&{ﬁﬁn of rent made in respect of the rent due for the period
p to . November 1040, no further rent has been paid by the

the pursuers are not entitled to decree of declarator as concl‘;iled Deo. 3, 1043.
for, and the defenders should be assoilzied from the first con-,. .o .
clusion of the summons. (4) The said pretended lease being of"ﬁﬁ‘;v,

invalid, the defenders are not liable to the pursuers for rent in Ruthin Castle

terms thereof, and are entitled to absolvitor from the second Limited.

conclusion of the summons.”
On 4th February 1942 the Lord Ordinary (Stevenson), after
a hearing in Procedure Roll, declared and decerned in terms of

the first and second conclusions of the summons. :

i i

Lorp STEVENSON’S OPINION.—The pursuers in this action seek
declarator that an indenture of lease of part of the estate of Duff

defenders to the pursuers ”

A rsuers. . . .7 (Ans. 9) “ Admitted th

and including Martinmas 1940 the defenders have paigttgpﬂ: ‘House, dated 12th and 15th September 1809, entered into between

pursuers the sums stipulated for as rent . . . and relieved th them and the defenders, is a valid and effectual lease. They also
© demand payment from the defenders of the sum of £175, being the

half-yearly instalment of rent payable at Whitsunday 1941. The

defenders maintain that the lease is null and void in respect that the

subjects leased form part of the * common good ” of each burgh
(i.e., each of the pursuers) and that the lease is void in respect that it
was concluded by private bargain. They contend that the subjects 2
should have been exposed to public roup after advertisement, as €Ml .

provided by the Town Councils (Scotland) Act, 1930, section 98. The

only controversy in the argument before me centred on the question,

s the interest of the respective burghs in the Duff House property
an asset which forms part of the common good of each burgh ?
The pursuers aver that they hold the property as joint heritable

roprietors in trust for behoof of the community consisting of the

inhabitants of the burghs of Banff and Macduff. [After a reference

40 the terms of the disposition of 1907 his Lordship proceeded]—

I am satisfied that the subjects in dispute do not form part of the
common good of either burgh. I have not found a comprehensive
definition of  common good.” Lord Dunedin, in the case of D. & J.
Nicol v. Dundee Harbour Trustees, 1915 S. C. (H. L.) 7, at page 14,in a
passage which is obiter, states . From the time of their creation
the royal burghs in Scotland had possessed: lands and other property
which were designated by the name of the Common Good. The royal
burghs are corporations by royal charter . . . and the provost and

magistrates of these burghs held the common good for the benefit of -
were left as judges of

?Cu;l(llerioof“oertamf annual prestations therein referred fo.
{Cond. Thq)a Téli defe.nders'are not entitled to renounce the said
e ofslmmelf: 11:) 'c;a;;gi ::1:.1 eﬁ':lc:tua:(,) .and section 98 of the
that the estate of Duff House dol;)snv e part, ng webained
not form part, and never h
(f:;n}x;:gﬁ ax‘l)y p;l;tl,mof the common good of either the roya.lv ?)rurgﬁ
trust esta.t: (;wld by 1;112l zvt; to o Itoﬁgnstitutes i o
wo town councils in joint i
igvl..obbetl:roolfs of th’? commumtx formed by the inliabita::i:n :? tl:‘lllle)
two pu gts'ix; ..’ (Ans. 10) “ Denied under reference to the said
Adt its terms, and to the preceding answers. The said herit-
ahle s};l;c&pelerge is part of the_ common good of the said burghs
o e S oo iiored I By Brivate bargain, By virtue
; of the said e said Act the.sa.ld lease is null and goid
: The pursuers pleaded :—* (1) The sai
| d : e said lease dated 1

:ﬁgl‘lﬂ ge%ge?molﬁcigemg ﬁz-:}:id an(% eg'ectual, decree of deiﬁr:gg
- she . ced as first concluded for. (2) The defend

}‘)a_o;?eg a(iuev;hxz;ls ur;s(nﬂx;'g l%vrlngdm thefrent payable under th:ns:ir('i

_ , decree for payment shoul -

.nounced as second concluded for. (I:;)yThe ;ef%misbebgirx?g

irrelevant, et s ; king i . .

(4) In respect ef}’;z': t:]’l);‘lza,cid estl:t:p:f? %ﬁuﬁl’ should be repelled. the inhabitants. The magistrates, however,

the common good of either of the said b l:)suse Was no part of what was for the good of the inhabitants, and, sometimes . . . much of
urghs, section 98 of the the common good of the burghs of Scotland was alienated . . . The

case of Burgesses of Inverury v. The Magistrates, Decr. 14, 1820, F. C.,

_settled that an individual burgess has no title to call on the
magistrates for a general accéounting as to the common good.” On
page 15, Lord Dunedin states :—* Now the underlying view of the
common good cases was undoubtedly this, that, looking to the origin
.of the common good and the wide range of discretion given to the
magistrates in its management and application, the Crown, as repre-
sented by the Exchequer, could alone institute what one might now
call an audit.” At the debate before me both parties agreed that the
common good of a burgh of barony and regality is held by the magis-

Town Councils (Scotland) Act, 1
) { , 1900, has no applicati
Town, pplication to the
o e:aia,’s’e thereof, and the defences should accordingly be
The defenders pleaded, inter alia :— (
s :—“ (8) The said
mdat«ii‘ 13th and 15th September 1909), being nuﬂpz.;tt;lir%?g
tue of the Town Councils (Scotland) Act, 1900, section 98,*

* The Town Councils (Scotland) Ac /
_ . n t, 1900 (63 and 64 Vict.
g:a:at:ks——fSec 98, ‘“ The town council shall cause all feus,laliec:al.tiggs){’
gt or more than'five years, of any heritable property of the
burg] ,t((:r vested in the council, so far as forming part of the f;ommoe
1, & er;;roeeed by publie roup, of which public notice shall be give:1l
isement published once weekly for at least three weeks

jmmediately preceding the day of roup, in a newspaper or newspapers
«circulating in the burgh, and all such feus, alienations, leases, or tacks
-made otherwise than as herein directed shall be void and null . . 2
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D.q. 3, 1943, trates on the same terms as the common good is held by the magistrates

istrates

cof
* Limited.

“of & royal burgh.
It follows from the above that Lord. Dunedin was considering the

v, v' " 1
< Ruthin Castle, 8780t of property, dues and customs made in favour of the magistrates

when the burgh was erected. He does not exclude the possibility of

La. Srovenson Sditional grants being made at a later dste. Marwick, in his book

(Ordinary).

“The Law and Practice of Municipal Elections,” in narrati
) . 8 ating ¢
itfe?: of which common good of royal burghs consists, moludesmgganl;g
rritory made to the community in the original charters or by
aubeeh quent grant ( 364). He may have had in mind grants made
when the original ¢ were confirmed or sugerseded by subsequent
grant. I see no reason why additions should not be made to the
ffox:éndc;q good from time to time. Whether or not such are permissible
oondititmns are made they must necessarily be held on the same
: 15.onxs a8 the original grant. They must be at the uncontrolled
bedmcreﬁ ion of the magistrates, to be used as they think fit for the
wiil;llf t of the burgh. The gift of the Duke of Fife does not comply
with this condition. The title is in the name of the two burghs as
Jmntlfowig%r:. Every act of adnginistration must be done by or on
mbehab'ecto . th burghs. The nagistrates of one burgh cannot let the
guk ject of the gift, nor exercise any act of domsnium over it, nor can
e property or any part thereof be set aside for the exclusive use of
either burgh. I am, therefore, satisfied that the gift in question has
not attached to it the qualities necessary to bring it, or any part of it
within the common good of either the burgh of Banff or the Bu.rgh'

gg g::‘xlfzhoi:.han’ therefore, grant decree in terms of the conclusions.

The defenders reclaimeti Afterahea.riﬁ in the Second Divisi
%:ugmrt ém M2’3;1 fin;lt{l 1942 recalled thegLord Ord.maryc?n 1?;’-‘12‘&’::
r and, T er d
bofore Londl Mekan procedure, ordered a proof to be takeg_

thLORD Jusncin-.C‘Lnnx (Cooper).—The pursuers in this action are
© provost, magistrates and councillors of the royal burgh of Banff'

. and the provost, magistrates and councillors of the burgh of barony

of Macduff. They sue in a special capacity as “ joint proprietors for
behoof of the said burghs of the estate of Duff House,” calling as.
defenders a hm.lted company which is tenant of parts of the estate
a8 the assignee of the original tenants under & ninety-nine year lease:
gra.nted. by the pursuers in 1909. The conclusions are for (a) declarator-
that this long lease is a valid and effectual lease, and (b) decree for
payment by the defenders of £175, being the half-year’s rent due under
the leauwi at Whitsunday 1941. The defence is that the lease was:
grante.d in contravention of the provisions of section 98 of the Town
Councils (Scotland) Act, 1900,! and is therefore in terms of tl;at section
null and void. .

T}}e question at issue between the parties arises in this way :—
Section 98 of the Act applies to “ any heritable property of the burgh
or vested in the council, so far as forming part of the common good ”
The title to the Duff House Estate is a disposition granted by tha’la;;e

1 63 and 64 Viet. cap. 49.

P b

Duke of Fife in 1807 to the provosts, magistrates and councillors of Dec. 3, 1843,
the two burghs “ jointly and to their joint assignees,” and the narra- yp .o\ &3
tive clause of the.disposition shows that the subjects were gifted by ofagf;ff v.
the donor to “the towns of Banff and Macduff ” for the purposes {fi‘l’fl}i‘;‘d?“ﬂe'
therein indicated. Founding upon the terms of the dispositive clause, —_

and in the last resort, solely upon the words “ to their joint assignees,” 'II‘S:‘JI co-Clork.
the pursuers maintained that the estate does not belong to the two
burghs equally, but constitutes a separate trust estate held by the two
town councils in joint ownership for behoof of the community formed
by the inhabitants of the two burghs. The defenders on the other °
hand maintain that the heritable property forms part of the common
good of each of the burghs. ‘

. After hearing counsel in Procedure Roll, the Lord Ordinary granted
decree as concluded for, upon the view that the joint title on which
the property was held deprived the property of the qualities necessary
to bring it, or any part of it, within the common good of either burgh.
Without at this stage expressing any view as to the correctness of the
Lord Ordinary’s ground of judgment, I feel that, in granting decree
de plano and thus inferentially holding that the pursuers’ case is
relevant and that the defences are irrelevant, the Lord Ordinary has
gone too fast. \ ' .

The situation disclosed by the pleadings is obviously highly unusual,

if not unique, and directly raises a novel issue while incidentally
suggesting a number of eminently debateable questions. In particular,
it was conceded before us that there is no authority upon the effect
of & destination to A and B jointly and fo their joint assignees, and 1
am -disposed to think that, in determining the nature of the rights
conferred by such a destination, it is legitimate, and possibly necessary,
to have regard, not only to the bare words of the destination in the
title, but also to the nature and background of the transaction to
which the disposition is intended to give effect. Further, the different
categories of property which a chartered burgh may competently
hold, and the distinguishing characteristics of the special category
known as common good, can hardly be said to have been anywhere
defined with mathematical precision; and it is noteworthy, with
reference to one of the Lord Ordinary’s observations, that property
may form part of the common good of a burgh although the burgh
through its town council does not enjoy an exclusive right of ad-
ministration over it—Nicol v. Magistrates of Aberdeent  Finally,
I hesitate to accept without narrow examination the respondents’
conception of a separate trust in the town councils of two burghs
to hold property in their discretion for behoof of an amalgamated
community consisting of the same two burghs without being satisfied
that such a conception is legally possible without statutory warrant,
and, in judging of that question, it is clearly necessary that we should
know what exactly has in fact been done.

1 (1870) 9 Macph. 306.



« Deo. 3,1943. " Fraention these poi . .

§ iy on points because they .combine to create serious *  definition’ of common good, but it was submitted that subjects Dec. 3, 1943. 4s
disponed in terms such as the present possessed none of the , —— ‘
. characteristics recognised as inseparable from common good. s v.

The subjects did not belong exclusively to either burgh ; - they Ruthin Castle,

can properly be deterniined as an abstract question of law, and, still

more, as to whether the issue can be determined i i
b on pleadings which Limited.

Magiomin doubts in my mind as to whether the issue decided by the Lord Ordinary
Caastle,
E
Lord

disolose & number of disputed questions of fact on which there has

Justice-Clerk. De€R Do renunciation of probation. For example, the defenders do °

not admit the averments in condescendence 4 with regard
methoc.i in which the so-called “ trust ”” has been brought into pri:t:cl:s
opgratxon athd administered, and we do not know whether the surplus
has.from !nme to time been divided equally between the two burghs
or in arbitrary proportions in the discretion of the * Duff House
tlfrustees,” nor how the * trust *’ and its proceeds have been treated
in the burghs’ ai.;ututory accounts. Further, the defenders expressly
deny that there is any trust, and that the beneficiaries thereunder ar
the community formed by the inhabitants of both burghs.- ’

The allowance of a proof before answer, which is the course I suggest

as appropriate, should make available to us, infer alia, the substan

of the relevant minutes of the two town councils a.nd, of the “ D:;
Horue Trustees,” and of the relevant entries in the accounts ; and,
.while I cannot foresee to what extent such evidenoce may affect the

central issue of the nature of the right enjoyed by the two burghs in |

the hq:itable property in question, it seems.necessary that it should
be avulnble‘before. that issue is determined. The proof should be
capsl.)le of being substantially curtailed by a joint minute of admissions.

Being for these reasons of opinion that the relevancy of the pursuers’
averments oa'.nnot properly be determined without enquiry, I move
your Lordships to recall the interlocutor reclaimed against. [His
Lordship then referred to another matter.] ' '

Lorp Maokay, Lonn WAaRK and LorRD JAMIESON concurred.

A proof having been taken which disclosed, inter ali
serious attempt had been made either (1) to o’bta.in a dﬁ;g;:foz
of the estate in such a form as to constitute an independent trust
or (2) to attain that end by means of a provisional order, the case
was again heard before the Second Division on 9th November
lgﬁ-’gu a:éi ;ucoeedmg’ days. ’
ed for the pursuers (respondents);—The pr .
veyed under the. disposition of 7th Nove)mber 19(?7 0111::(1it Zregg;ld |
in the pursuers-in their corporate capacity, not as part of the
~ common good of the respective burghs, but in trust for the
'(Elmxpumty composed of the inhabitants of the two burghs.
he idea of a trust predominated even before the terms of the
disposition were considered ; the form of the destination had
aﬁ:erw. 3 ards been proposed. by the town councils with that idea
in et;'lllew; it had been tacitly agreed to by the donor; and the
method of administration subsequently adopted, together with
the fact that separate * trust > accounts were kept, all indicated
that the subject of the gift was regarded as something distincg
and separate from common good. There was no statutory

were not administered solely by one town counci!; and they
were not held for the benefit of an individual burgh. From the

very outset statutes and decisions had always regarded common
as limited to heritable property of a burgh which was held

and applied by its town council for the exclusive behoof of the

community.! As regarded the disposition, a destination in favour

of the burghs of Banff and Macduff “ jointly ” was feudally no

more effective than one without the addition of jointly ” ;

both imported a right of common property pro indiviso. But

the further addition of the words “ and to their joint assignees ”-

altered the character of the gift by creating a right of property

which neither disponee could deal with independently of the

other. What was then conveyed to the disponees was not a pro

indiviso right but a joint and indivisible right of property,

sufficient to keep the subjects of gift distinct from all other burgh

property, including common good. In the result, the particular

subject became indissolubly vested in the two town councils in

- perpetuity for the combined communities of both burghs. In

“~

this respect the position of the town councils was similar to that '

of persons with a joint right of such a kind as did not admit of
severance at the will of any one of the fiars,? as distinguished

2  from that of part-owners holding under a right of common

property who, so long as the estate was not divided, held pro
indiviso, but who could burden or dispose of their own particular
share, and, if necessary, insist upon a sale and division of the
estate.? The effect of section 5 and section 9 of the Town Councils
(Scotland) Act, 1900,* was to separate the provost, magistrates
and councillors of the burgh from the burgh itself, and to con-
gtitute them trustees for the burgh in respect of the subjects
conveyed by the disposition. In Grant v. H eriot’'s Trust © all that
was decided was that the prohibition of any attempt to divide
property held in common was bad. The town councils accordingly,
being feudally vested in the subjects as trustees for behoof of one
community, were entitled to grant the lease. As such trustees
they were bound to hold the estate for the purposes indicated in

1 Conn v. Corporation of Renfrew, (1906) 8 F. 905, Lord Kyllachy
at p. 911 ; Cathie v. Magistrates of Musselburgh, (1752) M. 2521 ; Act
1693, cap. 45 ; Royal Burghs (Scotland) Act, 1822 (3 Geo. IV, cap. 91);
Act 1491, cap. 36; Kemp v. Glasgow Corporation, 1919 8. C. 71,
1920 8. C. (H. L.) 73, Viscount Finlay at p. 78, [1920] A. C. 836, at

. 846 ; Marwick’s *“ Law of Municipal Elections,” p. 365. Nicol v.

istrates of Aberdeen, (1870) 9 Macph. 306 was also referred to.

$ Rankine, Land-Ownership (4th ed.), p. 586. . -

# Cargill v. Muir, (1837) 15 8. 408, Lord Moncreiff at p. 409 ; M‘Neight
v. Lockhart, (1843) 6 D. 128 ; Schaw v. Black, (1889) 16 R. 336, Lord
Kinnear at p. 337 ; Bell’s Prin. (10th ed.), secs. 1072, 1073.

¢ 83 and 64 Vict. cap. 49.

5 (1906) 8 ¥. 647, Lord President Dunedin at p. 658.
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the donor’s letter of November 19068, but no restriction had been At advising on 3rd December 1943, —

|44 SC

-~ imposed upon the mode of thei ini i
tos of their administration. The i —
of v. that common good could belong to more than one ‘::rggl:s 1;::3 . Magistrates
g Lorp Mackav.—In the year 1906 the late Duke of Fife made an of Banff v.
Ruthin Castle,

B b e gy ez e g

- e,

N

e et

ey
uthin Castle, never before been made, and it should not now be acoepted

- .The reclaiming motion should be refused
Argued for the defenders (reclaimers) ;- i
) : ;—The dispositi
:; quee:;on trapsfelfred the subjects to the pu.l‘:lll):l‘ssltli(:ln t]llieel;
; r;;;erca e capacity for behoof of both burghs, and the question
t;ohr ision was whether it could be construed as (1) a trust fo
(2;58‘0;1;1;:(1:;11:?6 (:;or&p:;ege of the inhabitants of both burghsr
_ sta applied as part of the ’
of each burgh, or (3) a gift in trust ation i Socd
ch | , ] under a dest i
sgic}:lml terms of which prevented the estate ﬁ';mmg:lc?::ntigg virr}t:
of the common good.' On the question of trust, the deed contaiP;led
ll:: express tt;orrelgegangﬁ to the pursuers ex officio of an estate to
adminis y them jointly and held as a se i
trust. The donor’s letter made it perfectl e ot b
. , lear t.
;x;lt:rg}l:rd; v'vasﬁ antumﬁtional giftp:o Ba.gﬂ‘c::; ﬁd:? ’ Zl[lf?
" , NO trus n created, there was no obs . ’
subjects being treated as part of the com esotidiog
) 3 (] . . mon f
There was no definite limitation of subjects wghoi(c)ag mihbl;u;ﬂld

a8 common good to a particular type of heritable property. The

expression covered all property belongi

C rop ging to a burgh, hel

gl;efzgrg:rxlgvzs ax:(i)tadmmm_ dmis ::;ed ﬁcl:r .behoof of 1:hlclar§=omx:cfucxllit‘;ayy
. cated inalienably to i :

gg;r::lmas nqt:le greagluded from leasm‘y' g :.g;cﬂ}i);rtusz? :1};:

: » Provi ways that the transaction carri

o&mn;o:mty w11th the provisions of section 98 o}vz‘lsle Tov?rg

Goynells £ ch, 1900.! The subjects here under consideration

o within the common good, and the pursuers’ failure to follow

She e};l;: " ullllI:. I}ﬁe:z?m l?y_ :90?011} 98 had rendered the contract

] initio. any difficulty arose fr
terms of the disposition, it disa i Vi o
__ t sition, ppeared if the di
ﬁgl:rsxls s:l?gpgleys f:i ]:?tta&mlm' istrators for behoof ofs I:;ﬁzegsurglﬁsrg
at the object of the destination h ;
to effect an indissoluble trust relationshi e o
€ ol nship between the t

%ﬁ;ﬁﬂ:é :il(fh b;v;sod;rﬂ‘e::iy at va.ria.noe with the law of Scotlagglz

v > x ive creation of & trust without a clea

expression of the rights to be protected, and irpose

. , no such
was here dmclose@.“ In effect, notwithstanding the l:fnrels)::irc):esg
la.na resguat rgain (:f fxl;':) glftiiwh:p th‘e pursuers were contending for was
alio : g :
piboe e v iﬁ: dl.on. The reclaiming motion should,

: (631; and 64 Vict. cap. 49.
. Eadie v. Glasgow Corporation, 1908 8, C

3 Turnbull’s Trustee ’ Nl
[lglg] R s v. Lord Advocate, 1918. 8. C. (H. L.) 88,
N 6581:snt v. Heriot s. Trust, 8 F. 647, Lord President Dunedin at

& Miller’s Trustees v. Miller, (1890) 18 R o |

¢ Bell's Lectures on yanci ay '
oo oile Lectn on Cq:_;vey_apcmg (3rd ed.:), vol. IT, p. 843, was

offer asking “ the téwns of Banff and Macduff ”’ to accept from him ;o © -

“ ag a free gift ”’ & heritable subject lying for the most part in the
county of Banff adjacent to the boundaries of Banff burgh and
bordering the river Deyeron. It turns out, upon the proof led, that
two very exiguous and separated portions of the land lay just within
the burgh of Banff, but this in the end was not argued as affecting
the legal result. At what is described as & joint meeting of the town
councils of Banff and Macduff, the towns accepted. this gift on 26th
November 1906. The matter, after considerable intermediate dis-
cussion as to its form, was put into operation on 7th November ‘1907
by a disposition of the Jands and others, recorded in this and the
next year in the sasines registers of the county of Banff and of the
burgh of Banff of dates 30th November 1907 and 26th January 1908.
The entry was antedated (a) as to the general lands as at 26th November
1908 (the date of acceptance), (b) as to the mansion-house and buildings
at Whitsunday 1907, and. (c) as to the rod fishing at Martinmas 1907..
The important date of entry, however, is the date of the acceptance.
The deed was a disposition, and not a feu contract, and, as presumably
his Grace held of the Crown and of no subject superior, the two burghs
by said sasines took a holding direct under his then Majesty.
For the questions which before us have occasioned two full debates,
I need not do more than refer to the Lord Justice-Clerk’s opinion
when we sent the matter to proof before answer. It was dommon
to both final speeches that the ultimate question is a single one, and
is whether the right of property taken by the two towns in virtue
of their acceptance of a free gift was part of the respective common
goods as at & certain date. That date was 10th and 15th September
1909, when there was granted a lease for 99 years, over  the Common
Seals of the Royal Burgh of Banff and of the Burgh of Macduft,”
and over the signatures of *‘ & majority and quorum ”’ of the provost,
ete., and of the town clerks of the said respective burghs. This lease,
No. 11 of process, was of the vastly greater portion of this heritage.
Some nine years before this transaction, & general Act of Parliament
affecting all Scottish burghs had been passed—Town Councils (Scotland)
Act, 19001 ; and it, by no means for the first time in Scottish legal
history, had forbidden by section 98 the alienation of * any heritable
property of the burgh, or vested in the council, so far as forming part of
the common good,” except by & process of public roup. Among feus and
alienations, or added to them, were tacks for more than five years. Now,
what the two burghs over their burgh seals attempted to do was to
make a “ tack ” for commercial purposes to & commercial concern for
90 years. They admittedly did not do so by exposing the letting to
publio roup. They did it by way of a public advertisement, not indeed

163 and G{Vict. cap. 49.
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Deo. 8, 1048. specifying any period of years, but olesriy indicative of a purpose

of Beat v.

demanding s lengthy period, and then by accepting the first and
only offer—for that purpose—and finally adjusting very ‘onerous

Ruthin Castle, {413 (as one might think) and making the lease a 99-year one at a

Limited. -

Lord Mackay.

yearly rent of £350, the lessors also taking over certain perpetual
burdens of a oconveyancing nature which one at least of the burghs
had rendered itself liable to towards his Grace. I pause here for a
moment simply to express & vivid doubt as to whether upon any sort
of right held by oouncils over their burgh properties this transaction
ocould have been justified as one truly for the benefit of the community.
It is not necessary, however, to enter on this now. This lease was
operated, at least so far as the payment of the rent is conoerned, up
to the year 1939-40. But at this stage of the proceedings various
attempts to run the sanatorium and golf course having for one reason
or another broken down, the lessees refused further implement. The
word used was * renounce *’ the lease, but it is clear and was under-
stood by all that they opponed the statutory nullity. And the two
towns now brought this action for a declarator of the validity of the
lease and for payment of the next year’s rental. The decision with
which we are faced, when pronounced in one sense or' the other,
will, however, admittedly govern the obligation for all the years to
2008 A.p. ,
Since the mode of enforcement adopted by the statute is as follows :
“ All such . . . tacks made otherwise than as herein directed shall
be void and null,” and since it was fully and quite properly admitted
at our bar that against a statutory nullity no pleas such as personal
bar or estoppel or prescription by length of time can prevail, the
sole inquiry (reserving all questions as to onus of proof) is whether
* this was property of the burghs forming part of their common good.
As to the general proposition that payment and acceptance of rent
will not take off a statutory nullity, one may, however, cite Smith’s
Leading Cases (12th ed.), vol. IL, p. 868, and Canterbury Corporation v.
- Cooper.* Intricate and close as the reasoning in 'the end became,
I submit that it is very possible, and that it is right, to state at the
outset, that at first blush such property as this (a) is property, (b) is.
property of both the burghs as burghs, () is not the property of any
third entity such as independent trustees holding from the donor

. and interposed by him between the burghs and himself as the feudal

owner of the subjects in trust, and (d) that it is prima facie as regards.
each burgh within its common good, since there has not been found.
and disclosed to us any other suitable ‘category of known burgh
property into which it has been possible to place it.

I am prepared at this stage, as I was at an early stage of the first
hearing, to lay down (1) that, if the gift had been to one town and.
announced in terms otherwise of the letter of 23rd November 1806,
there could have been presented no argument, even & plausible

1(1908) 99 L.T. 612,100 L. T. 5907.

) (rgurhent, to throw the subject of gift into any category but that ot Dec. 3, 1943

the common good of the burgh supposed. It would then, as regards g, ..o .
of %

a royal burgh such as is Banff, have fallen clearly into the description

anff v.

of the common good. of this class of burgh. We were not afforded y; .. o

any very real help from either gside of the bar in the definition of
« common good.” On the early authorities, ripely considered and
looked at together as a whole, I hold (2) that it is both possible and
even necessary to arrive at a general understanding of the old law
in the matter. Burghs proper are the creature of the sovereign right
over the land of Scotland. They arc endowed from their origin with
certain gifts of land or, it may be, other capital endowments, but
they also are clothed with certain rights or monopolies, and with
powers to stent both the citizens and those who enter their bounds
for. trade. The property rights of all sorts are common good ; the
powers to stent and the rest are rights not forming part of the
common good. I know of, and after extensive search have found,
no third or intermediate kind of right originally effeiring to royal
burghs other than these two. Statutes have in various ways added
duties, such as provision of water or streets or light, and have with
the duties conferred various additional powers to raise “ rates’’
for these special or other general municipal purposes. The revenues
or others relative to these rates are not “ common good.” The broad
distinction has run on and still runs at this date. It must, lastly, be
gaid that the ancient authorities make it clear that “ accessions ”’ to
the original property endowments, whether emanating from the
govereign or from the wealthy landowners who set up the burgh
of barony in their lands or other endowers, were contemplated. It
is matter of the clearest assumption in decision after decision that
such * accessions *’ are contemplated, and when accepted fall into and
form pa.ft of the common good. They do not form, and have never been
even pleaded before this time to form, a species of property apart, of
some third category. If they were now allowed so to do, there would,
in my opinion, be an end for practical purposes of the careful statu-
tory provisions against alienation, and particularly that very dangerous
form of alienation which is exemplified here, viz., making & commercial
tack for money of long term.

Mention must be made of one additional factor. It was long ago
decided by the Courts in England that royal burghs might (despite
the apparent limitations of their constitution) validly accept, and
thereby become proper trustees, trusts for certain charitable founda-
tions—with specific and limited charitable purposes. The same
practice for long obtained in Scottish burghs, and the important
report on burgh constitutions made to Parliament in 1835 treats such
trusts as existing and as validated by long usage. This additional
power of such burghs is by the Act of 1900 taken up and saved by
section 97, which regulates the duty to account and the method

mortification.” But our task was properly simplified again by a full

thereof, where a burgh is trustee for “any charity, foundation, or

N

Ruthin Castle,

Lord Mackay.
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of Batt v.

v i 9 Dec. s 1043, and express admission that the‘present- problem cannot be solved

. by suggesting that there is present a charity, foundation, or mortifi-
- oation within that section.

" Ruthin \ . .
Limit IO"" Thu pu‘ehm:mry survey of the ground makes it plain surely to all
Lord M ; that, if the gift had been to one town, or had been several to two towns,

the substance of it would have been within its or their common good
and nowhere else. That being so, the hope of the two burghs, who
sue as such jointly the present action (although they add rather
curiously- to their instance in almost an apologetic way the words
“ and as such known as ‘The Duff House Trustees’”), must depend
solely on the fact of the gift being dual, and in particular of the form
which is adopted in the formal deed. From quite early I had that
impreesion, and I am unable to shake myself clear of it now. The
use sought to be made of the dual nature of the gift was twofold.
Firstly, it was attempted to show that the two burghs as such were
joint trustees, and that under the deed of gift they held a separate
fe? in trust, and the beneficiaries, being not two communities and
certainly not anybody outside the communities altogether but a single
oonstituent composed of the whole changing members of the two
burgh communities or corporations represented, were in the sense of
the law of constitution of trusts a separate entity from the trustee
holders. The second submission was founded on the form of the
destination in the deed of conveyance, which was in fact & mere or
simple destination proposed by the joint meeting of the councils and
simpliciter agreed to by the late Duke and his agents. That destination
is: “ To the Provost Magistrates and Councillors of the Royal Burgh
of Banff and the Provost Magistrates and Councillors of the Burgh
of Maoduff jointly and to their joint assignees.” It was argued that,
by some fixed rule of our Scottish conveyancing, a destination to
A and B jointly and to joint assignees of A and B had effects in law
which prevented the subject or the right title and interest therein
entering the common good of either A or B. To be quite fair, I think,

- although not very explicitly, there was a secondary submission that,

albeit no universal or rigid construction fell to be applied, the use of
the words * joint assignees ’’ in the present circumstances indicated
such an intention of the donor.

It is these two submissions alone which now lie before us. I take
them in order. As to a separate trust, I am quite clearly of the
opinion that the attempt to set it up breaks down through quite a
conglomeration of considerations. No such word as trust or trust
purpose or even purpose occurs anywhere in the deed or in the letter
made part of this narrative. The essential words of that letter are
quoted in condescendence 2 by the purguers. They run : * I propose
to ask . . . the towns of Banff and Macduff . . . to accept . . . a free
gift.” I am not aware of any instance where the words “ a free gift

- have ever been, or could aptly be, used in conveying to mere trustees
to hold for some other and separate beneficiary. (I shall deal in a
momeént with the second and third paragraphs of which use was sought

6 be made.) Next, the acoeptance (which is again narrated in the Dec. 3, 1
inductive clause of the disposition) was made by what is desaribed yp, icirat
in the narrative as “ the said Town Councils in joint meeting assembled of Banff
on 26th November 1906,” Within the minute book there is inserted fyciveq.
a printed copy of the proceedings taken at this meeting, and it is _—
certiorated by the appendage of the burgh seals and the signatures Lord Mac
of the provost and a majority of each council. It is entered in that
book as * Joint meeting of the two Councils ;' nothing more. In 5 (
the body of the proceedings, the partakers are described as “ the
joint Bodies.” Again, as I have indicated, the principal date of
entry in the body of the disposition is taken back to that important
meeting. Nothing seems clearer than that in accepting the gift on
that day in simple terms of acceptance there was no thought of a
separate trust being imposed, other, of course, than what is sometimes
called the quasi-trust (not really & trust in the proper gense) which
compels the management of a burgh to act with & reasonable outlook
to the town’s general good. Nextly, it is conceded that to operate
a proper trust right there must be & separation of two personalities,
one to bold and to be affected by the jus crediti of the other, the other
to claim and have a jus crediti against the holder. In my opinion,
this requisite is absent. Lastly, the most general requirement for
the existence of any trust is best stated by Menzies, Lectures on
Conveyancing (4th ed.), at pp. 503, 504, citing 1 Ross Leading Cases,
p- 401. In short, the purposes must be sufficiently declared in the
conveyance itself or in some identified writing  legally declared by
the granter.” Here, I find no adequate purposes in any deed or in
any form. Further, although it is not necessary for the decision, 1
think it is clear on the general and statutory law (1867) then applicable
to trustoes that, without appealing to the Court’s nobile officium for
powers, the present dealing with the heritage would not have been a
competent mode of ordinary administration open to a body of trustees.
They (if trustees) might have approached the nobile officium or discre-
tionary powers of the Inner House. For it is plain that they held no
express power ; that this was not (Menzies on Trustees (2nd ed.),
para. 208, p. 160) one of “ the powers necessary for the fulfilment of
a trust purpose,” and therefore implied; nor, lastly, was it one of
those special powers demitted by statute to the discretion of the Junior
Lord Ordinary (Acts of 1857, section 4, and 1889,2 section 3). But,
rightly as I think, not regarding themselves as truly trustees, they
pever thought of such a proceeding to validate a long lease of the
trust property. v .

At this stage it is most proper, as I think, to introduce and dispose
of certain arguments upon the further terms of the letter of grant
dated 23rd November 1906. Certain expressions in the second, third
and fifth paragraphs were said to favour the trust idea. Properly
eonstrued, I think theywere fatal to it. The second paragraph refers

. 120 and 21 Vict. cap. 56.

2 52 and 53 Vict. cap. 54.
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Deo. 3, 1948, to a “ conviction *’ of the granter
3 1 < that the oorporations of
mt: :);nlm will know how to act for. their material advantage etothe '?‘1::
of Banff v. ole p(zntenoe expresses no dictation of a purpose deli’mit'.
Limmdc". tle, o?rpomtlons’ powers. It is governed throughout by the wordlsn‘g‘ tthl:':
Lord Mackay. gift ’ and the absoll'lte freedom from restrictions which is asserted
1}ZE‘url;hW el:,‘the following phrases refer only to the * manner” of.'
inoththmgs—mamgﬁme.nt and development. The donor has faith
I me prop,e’r a.pphca.tmfl by his donees of the ordinary modes of
bl na)glt;:lg (for that is truly the function of the council in full
anrgha.ust n;m property' of the burgh. I am clearly of opinion also that
: gl st co. otion makes the words “ for their material advantage,”
: orczu‘n‘g ﬂl:pot:v th; plural phrase ‘‘ the corporations” and upon tl’m
won e two towns,” have a distributive use. The \
mdloatef.—not a. single nondescript and therefore un)i’n::)erpzf:t:g
wmwty—but t.he tv;ro o?mmunities respectively with their two
Mﬁmrpor&tmns, f.e., in the present connection, elective bodies
ving the use of a corporate name. The third paragraph is, if

anything, clearer still. It talks also of * management ” ; it speaks

io;f 21(:: tziv:ntooouncl:ls of the two towns ; and, in any event, the donor
is content ! make & mere suggestion that the councils should sit-
b?ae er when managing. Were it a trust proper directed to a trustee
e t]{ (a;) oonsisting of, say, thirty-six ex officio persons, or (b) consisting
o 1: twtc:) gfraomz mf’pposed.ly held by the councils as such, then his
nite p suggest ’ methods in which that single administrative
y should perform its functions prescribed by the law of trusts
?vould read, very curiously indeed. I find the same sort of signiﬁoa.: '
in the ﬁfth paragraph, where the loose use of the words *“ a communit; o
in the singular is not definite, but is expressed in popular langus, d
.the collczcatmp being simply the donor’s associatiop with an(;lgiuntegee;
:n, ﬁtille {nh&bftants of the whole district. It would be ’very strar
c:e&tedallx:i tt:lelsrt:lll;kih:asebﬁy intention implied that he intendedn%.;-
create & hithorto wnknc ::nburgirs (.)f beneficiaries, to wit, the composite-
Pe:h&p:s ﬂ::; x l?n(;rea mel: oz::ey_ancing suggestions, feeling
) as been gi i
of an express trust. Now, this other aspz:ei: xtgtt::s;nt:ns?;:' 1d°;~
until st&ted it is, of course, not eaky to assess. "It depends w,hzﬁ
g:: Y certam a]legedlaw in Scottish conveyancing as to two sorts o);"
o mmon rights in henta.ge It depends on an assertion that a destina-
ion to A and B jointly and to their joint assignees has one defined
meaning and no other. And it depends on a reading of certain pa.ssages‘
f:::ll the year 1837 onwards, to which I shall have to refer. It depends |
atl, a  very deinisly undersiood Mr Mackintosh to say, upon the
11>900ases d in an earher section (section 9) of the Town Councils Aot
, conferring (it is said) on town councils in royal and barony burghs ’
seﬂl‘mra‘be corporate existenoe from the inocorporation of the bngh—thu:
affording th‘e”neoessary substratum of two distinguishable legal entitie ‘
Brrvset [ 4o bginoithy  Fhowe pondered 1ong over e prujdcmes' :

" that there is any one (or any generally understood) significance in™

AUEL hie e

utilisation of these four factors as if they could, together or in larger Dec. 3, 194
pert, make up & satisfactory substitute for an express trust. I have Mngh—;r;e»
not in the end been able to follow the involved set of reasons by which of Banff v.
the constructive result was to be attained. Let me say at once, %i‘:g?ti‘e‘dc‘*’

however, at the very outset, that I do not accept the general proposition

rd Macl

conveyancing of & disposition (not creating either a guperiority or a
domsnium utile) to A and B, both being corporations which presumably S 3
never die, and to the assignee or assignees of those corporations provided
they agree and oconcur in the assignment. I am quite firm that it is
impossible to isolate the meaning of this gift by its destination from the
fact that the major contemplation of the donor was a gift of mansion and
estate with fishings, to endure for all time. No fact is plainer on the

_ letter and correspondence than that he contemplated a continued sub-

sistence to an indefinite time of these two burghs. That being so, 1
believe that already there is a complete differentiation from such cases
as may be figured in obiter dicta, as (a) a title to two parties as trustees
for the firm—the firm having in Scottish law a separate persond. For
these are mortal individuals, and the third persona may live at least to
the death of the longer liver ; and (b) a title to express trustees as a
development of the law of trusts, for there we have as the result of
the relationship, be it contractual or other, between trustees and
beneficiaries what Blackstone calls “its grand incident,” that
« gurvivorship ” is presumed, and even that it will over-ride what
is presumed to be an erroneous counter-statement _of the result
_(Blackstone, Book II, chap. 12, section 2), We in Scotland took a
good deal of our law about trusts from England, but I am of opinion
that the same “ grand incident » would always have flowed with us
from the nature of & trust and trust title where trust is express. It
therefore, for this purpose, requires no conveyaneing words of technical
significance in any such destination. Thus one seldom finds the words
“ jointly ” or “ conjunctly,” and one never finds, in my experience,
the words “ and to their joint assignees,” or any gimilar expression. .
Leaving that there, I pass now in the first place to the supposed
use of the phraseology of section 9 of the Act of 1900.} Here I again
find a quite final stop-buffer to the reasoning, for T think section 9
was throughout misconstrued in its setting. The Act was one to
consolidate the law of town oouncils in Scotland, and aimed at
generalising the constitutions. to & certain extent, but by no means
entirely. Police burghs and parliamentary burghs had then no
persona, no incorporation. Section 9 is one of & fasciculus of five
sections under the heading Constitution and Government of Burghs.”
But while a town council is to be elected for all and every burgh, only
of a police burgh shall the town council  be & body corporate with
‘& common geal " (section 3). The older burghs corporate were left
where they were. By gection 7 the council and magistrates of each

1 A3 and B4 Vict. cap. 49. —



].)ec. 3, 1043.  existing burgh were to have like powers and jurisdictions, etc., as each

i . ? -Wwdbuo 2 according to the existing law. Sinoe then in royal and
of Banft v, ny burghs the community was the persona a i

' o, per. nd the fluctuating
Limited. administrative body only the managers thereof (Provost and Magistrates

——  of Glasgow v. Barns' ; Fram and Others v. Magistrates of Dumbarton %),

Lord
Macksy. that poaition. did not give these two pursuers as councils s separate
oqrporate existence. What, then, of section 91 It deals palp“;l
m (a) smts at law for or against towns, (b) titles to all ll:‘:nd};
after sa.(sqmredm‘d h Nt;)lw, )uat’asz. the council (putting it for short) sues
or s sue n;n::] e;:& ndq town’s interests or obligations are in question,
: nd of the town and sues (in corporate name) for the
own as representing it, so does it appear that when a town, after
S.th August 1900, acquires in any wise new lands, it takes it:s titl
since that 'da.te to the council “in their oorpora,te name.” Af‘lsee
:h;: 13&“" in my j}ldgment, if a royal burgh should desir;a to tak:
2 uldtg its oounoll'as something separate from the community, it
| 0 o 80 13y using all the names, or by some other 'device: to
-show thfst 1.t is not merely the titular name of the community"
itself vfhxch is being put to use. It is for that reason, then, (to pioi
;1‘1: vanou:ils hints already thrown out) that I am persuaded (1; that the
bogi count properly used their instance in the present action as two
o t;s with carporat? name as representative of two towns, and not
o e trustees of hls late Grace the Duke of Fife, ete.; (2) that
ey acoepted the gift as two bodies with corporate name; (3) that
at the earhgst stage when their status did arise, they stamp’ed & lettel"
as a contract and completed the agreement in this way—Francis
¢ ;:.yl,;ho; utgwn clerk, a'ooe?ted on behalf of the town councils of Banff
anc Yoo ; &!.ld, most important, (4) that they executed the lease
w er disoussion in the same way by the burgh seals and the appropriate
slgInatures of appropriate clerks and members of each council. -
. thatl;ah;r: stated the ab?ve carefully, but I have felt very little doubt
link in the ch;am of erection has snapped. The most frequent
z:toir:ci:r thfe pursuers in both hearings was to the alleged conveyancing
dtin rdxo;[ or w:lnch an origin was, as it were, found in the judgment
o det"oncrelﬁ' (Ordinary) in the Quter House in the year 1837.2
| e en v?ur, as I best understood it, was to erect from that, and
01.11; .of gertam approving judgments by later Lords Ordinary, & l’)road
d.lstu;ftl?n of conveyancing as regards ‘‘ ownership in coml,non ” of
:lxlley Ot;ntaf]:',” one.olass 1'>eing designated common proprietors, and
e on:r by being des%gnate.d “ joint proprietors.” I understand
phat one ¢ your Lordslups will deal at some full length with the
comve yancing lI:roll:lem, taking the origin of the Scottish phraseology
oue reﬁ:rthe. or .ac . I have every reason to ooncur in principle with
: thinl:ldermg ; but.: for our present purpose it may be left there, as
the authorities cited and the admitted uniqueness of ;;his

1(1686) M. 2515 :
- SR
- 3 Cargill v. Muir, 15 §. 408. (1786) 2. 2002.

present destination ” are amply

had considerable difficulty in appreciating that our Scottish law of

conveyancing made any such absolute and unpassable cleavage of
Ruthin €

between two classes of common property.
by the argument assigned. to joint property in heritage would certainly

make me pause long before 1
one. It was said that, where

proprietors

agreed to the distinction as a general
property was joint,” the common

were tied to one another indissolubly until they mutually

agreed on some specific mode of untying the knot ; that they were
deprived of the common remedy of division or sale ; that, moreover,
this indissoluble connection persisted after their respective deaths
in respeot of their heirs and successors ; and, lastly, as I see it, that
the ordinary rule of evacuating a destination, whether by express
deed inter vivos or by the will of either, was also taken away generation

after generation. If that be,

as it may be, the result of one form

of joint pfoperty, then I think it is absolutely incumbent on the Court

not to allow instances of such a strange form of co-partnery to be

extended beyond what is plainly necessary on the deeds. But I
cannot rid myself of the idea that in this strange erection there has
been & misunderstanding, both of what Lord Moncreiff originally
expressed, and of what Professor Rankine meant, in the passages from
which the collection of authorities was derived. The Professor’s passage
was in the first edition, (1891) at pp. 510, 511, and in the fourth edition
at p. 586. I may add that, to the note which stood on p. 511 in the
first edition, Professor Rankine added a reference to Grant v. Heriot’s
Trust,! and also the following notandum, 4th ed., p. 586 : ““ In respect

to the last passage, it may be

well to avoid the use of  joint-owners ’

to describe pro sndiviso proprietors having no jus accrescendi.” This

v. Lockhart,® White v. Tyndall,

reference by the whole Court

18 F. 647.

s ¢ D. 128, at p. 136.
s (1885) 12 R. 1026.
78 F. 647.

* (18562) 19 D. 701.

. makes it obvious that, at the lowest, the late Professor’s last view was
that the descriptive term * joint-owners » was commonly used in both
genses. The citations in all were a8 follows : Cargill v. Muir® M ‘Neight

& Kennedy and Tullis, &c., V. Incorpora-

tion of Maltmen of Glasgow, &e.,’ Schaw v. Black ® (per Lord Kinnear
(Ordinary) at p. 337), Grant v. Heriot's Trust,” at pp. 658 and 662.
To these I would add the case of Anderson V. Anderson,® with its

to the case of Brock v. Hamilton,? cited

on p. 701, as the case affording the greatest light on the nature of the

of division. I shall not endeavour to go into these decisions
or dicta in detail. It seems td me quite plain that there are instances
known to and acknowledged by the law of Scotland where the right
of two proprietors infeft in heritage does secure an implied survivor-
ship in the person of the longer liver or livers, but I am satisfied that

215 8. 408, at p. 409.

4 (1888) 13 App. Cas. 263.
616 R. 336.

8 (1867) 19 D. 700.

Lo

sufficient. I have from the £y voe o -

istrat
nff-

The incidents which were {;mited.
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Ruthin Castle,

Lord Macksy.
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Dec. 3, 1043, these are and should be treated as exoeptional cases. The law of

trust title is the most notable ; a disposition, to two or more, of a
superiority over known and already existing subordinate holdings may
-be another; and probably the special trust for holding partnership
property is a plain third one. I think, however, that the passage from
Professor Rankine is quite definitely misunderstood. Professor Rankine
heads chapter xxx (4th ed., p. 585) with the words * Limited estate.
Common property,” and, in my opinion, everything which he deals-with
thereafter is, in his opinion, common property. ‘It is not'a distinctive
phrase from joint property, but is the universal phrase in Soots law.
Again, it was quite erroneous to think that either Lord Moncreiff
or he divided & class of multiple proprietors in & two-fold way, those
who held pro indiviso and those who held jointly. On the contrary,
what the Professor finds from Lord Moncreiff is that, while a certain
class, namely heirs partioners, are holders pro indiviso while they have
not taken the legal steps for division, they naturally cease to hold
pro indiviso when these steps have been taken. Passing from the
early Lord Ordinary’s rather unfortunate reference’ to the English
logal distinction of joint tenants and tenants in common, which I
for myself believe to be a misleading analogy, the Professor then says
(4th ed., p. 586) : “ The joint right may be of such a kind as not to
admit of severance at the will of any one of the conjunct fiars.”

Notioe that he refers to all the rights as * joint rights,” and merely
says that the right may be of that kind, and he exemplifies by instances

“ as the case of co-partners and trustees.” He also adds: “Or it

may only infer a jus acerescendi or benefit of survivorship, as in many
cases of mortis causa destination.” Then he quite rightly says that

to attempt an explanation of * the peculiarities of these rights would
dead beyond the limits of this book.” I myself read that quite

clearly as indicative of the view, not that all joint owners are to be

treated in this restrictive way whether the word * joint ” be express

or implied, but as indicative that there are certain classes of rights,

- of which co-partner and trust are the chief, which from their nature

Teact upon' the joint holding in a way more or less restrictive of
division. If the learned Professor meant anything more (as I think
he does not), I think that he was trespassing on to the province of
conveyancing, and was without warrant. For my part, to reach a
sufficient idea of the destination in question for the present purpose,
I am content to rely upon (a) the passage in Bell’s Principles (10th ed.)
section 1073, cited by Lord Dunedin; (b) the passage from Lord
Rutherfurd in the approved case of Brock v. Hamilton,! where, at p. 703,
he says, referring to the Roman law : ““ That law and our common law
following it, proceed upon the principles that no one should be bound
to remain indefinitely n communione with another or others as pro-
prietors of a common property ; that for reasons of public policy,
and especially to ensure the advantageous management of such

1(1852) 19 D. 701.

retaining the property, to adjust their respective interests by sale

property, any joint proprietor should have it in his power, against the Dec. 3, 19;
will of the others, to put an end to the communion; 'an that there Magistrater
arises out of the situation itself an obligation to divide, or where of Banff v.

s . .21 Ruthin Cas
division or any other arrangement is impracticable, consistently with 77 ced.

and division of the price >’ ; (c) having approved of that .Outer Housela
deoision, Lord Deas gave the judgment of the Court in Anderso:n
thus (at p. 704) : *“ The remit now to be made proceeds on the footing

that an action of this kind is a common law proceeding. The pursuer

of it does not appeal to the nobile oficium of the Court. He .me.re_ly
seeks to enforce his common law rights, which entitle the pro indiviso

. proprietor to have the subject divided, and, if not divisible, to have it

i rule is, that no man is bound to remain longer in
zﬁ;nug:nor&me pleases.” And then (d) the w?rds. of Lori
Dunedin, who had 'all this tract of authority !)efore him, in Grant.
In that case, as it would be in this if Mr Mac.:skmtosh were ngl?t, tﬁe
framer of a disposition had thought fit to introduce words in ;’{ o
.destinaion to prevent a splitting up of the common propertyé a 1:
Lordship says (at p. 6568): They seem to have considere a

~ although that was so while it remained common property yet it was

incumbent upon them to prevent a change from its being .con;mon
property, and accordingly they put in as a real bulzden this c a.us;
which I have already referred to,—‘ It shall noifv be in the power ’o”
the said Mr David Dalrymple or his foresaids to pursue for a d.wx'smn. .
His Lordship bluntly declares that such & clz?use is a nulhty zi.n

‘then expresses/ the view, which may have justification, that the law

.of common property up to Jose h Bell’s time was not quite clear, .

but that Professor Bell had cleared it. Later on, after putting at its

highest the metaphysical right of each common proprietor in every -

_atom of the property, he adds this (at p. 658) : “ And as this W;uld%
be, from the motive of public policy, an absolut:,ely cu.m-brous st:? 0
matters to keep up for perpetuity where the pa.rtfcula.r joint proprlet?rs_
may in time coming be each represented in their interests by a plurz.a.thz

. of persons, the law of Scotland has always held that the state of join

property may be brought to an end at the instance of any one of the-

joi i ursuing a division or a division and sale.”” It
;}Zﬁsttﬁrgr:jg t}l)xa.t hizglprdship uses tht? .term j?int property, 1‘11(1);
.common property, and makes his proposition umversa.l.' 1 -shc;lr :

_add that Schaw v. Black 3 is correctly referred- to by Sheriff Gui.; .1:
_as editor of Bell, as providing an instance in w:hlc‘h .A, one of tw? ]OIE

proprietors, had validly conveyed her pro wndiviso nghfs whxlet;;1 :
property remained undivided, in security of & (?ebﬁ. It is ‘tr\(;e a.t
the point referred to in the rubric is not that point, but the ju gz.ne:vnt
_assumes throughout as its substratum that the treatment by a join

proprietor of her pro indiviso right as a commercial security was a
.sound treatment. ,

119 D. 700. 28 F. 647. 316 R. 336.

Lord Mack
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Dec. 2943 . For the .a.bove reasons, I am not able to accept either of the
-Mmm _ lmpqrta.nt links in the argument with which I am dealing. I hardly
(I){uthin C:gt o require, therefore, to deal with the connecting link. It must not
Limited.  however, be thought that I acquiesce in the idea that the chain 1;
properly put together even in this respect. .
‘The?e. remains to be considered whether in-the terms of the
disposition itself in the present circumstances there falls toﬁbe read
a8 a question of conveyancing construction an intention to fetter the
two councils in any important way. That brings me to my own
éonstrqction of the destination. I have never felt & serious difficult
for, first of all, counsel who presented this case so strongly beforegs’
was fain to admit (@) that his results would not have been arguable
had the facts fallen in 1896 instead of 1906 ; (b) that it is not open
to argue on Scottish law that a plain gift “to A and B ” has any
s?ch “eﬁ'ects; (c) that it is equally impossible td argue that a plain
gift “to A and B jointly ” has any such effects. He conceded
_ therefore, that the desired particular effect was attained by th;
addition of a “ destination,” in the particular meaning of Scots law, to-
the a.?signees of the two, A and B, jointly. For my part, I think ;he
meaning and effect of these words in their present collocation are not.
doubtful. We are not dealing, as in the case’ of stranger individuals.
and still less of connected individuals like partners, with the question
of heirs and successors or any power whatsoever to deal with the future
The contemplation is that of a gift jointly to two people who a.re‘-
persons presumed to be undying, and intended to be shared in equal
interests by these two persons. Why, then, does any destination after:
the first takers appear at all ? It seems to me that it appears for one-
purpose, and one only, and that purpose is to indicate (whether it
can be legally enforced or not) that they were to possess and enjoy
the property in common each for his pro indiviso share for all time
buiz subject always to this, that during the joint survivance of each,.
which is regarded as indefinite, they shall only have power to d.ispose;;
of the mansion-house and estate if both agree to alienate them. Now
such a construction is a.perfectly legitimate and, I think, a very eas;
construction, and does not have any of the consequences argued
for. Whether such a limitation on .the powers of control while t.he'
two con.lmunities exist side by side can be enforced at law or not is not.
a question for us here. The necessary circumstance has not arisen
It could only be decided if there emerged a proposéd taker from one
of the two, A or B, who objected that, without the consent of the-
other, B, his assignment or disposition to an undivided half interest.
was not a good title. Should such a person emerge, this Court might
have to decide, it is true, whether that was a good objection to title
or not under this destination. But I can see no ground for saying
tha,.t that disputable question, and perhaps difficult question, is one
which has any bearing upon the present dispute. For, af,'ter all
one must go back to this, that the present dispute as outlined concerm;
nothing but one question. whether the existine nro indinisn richt

Lord Mackay.

of these two incorporated persons is a right of such a nature that it Dec. 3, 19

falls into common good or is & right of some other nature which is Magistrate

extraneous to the common good, and therefore not struck at by the of Banff v
Ruthin Ca

limitations on alienation. Limited.
If the supposed conveyancing difficulty is, as I think, clearly out
of the way, the reasoning which I have formerly indicated is sufficient
to show how my mind in the end rests. In my opinion, there is no
other category known to me into which this gift of the late Duke 5"\
can fall, except that of common good, and 1 so propose that your
Lordships should decide.
[His Lordship then referred to certain parts of the proof which
he had taken, and in particular to evidence regarding (a) the manner
in which the gift was treated in the accounts of the two burghs, and

Lord Maci

. (b) abortive proposals for the creation of a “ constitution ”’ defining

the gift. He then concluded]—

For these reasons, which have taken longer to express than I would
have wished, I am of opinion that the defenders succeed. here. I do
not proceed upon any definite view of the onus of proof. Normally, ™
no doubt, if a leaseholder after many years should propose to repudiate
his lease on the ground of inherent nullity, he must show the nullity.
On the ather hand, it is, first of all, the towns who raised the issue
by a declarator of validity. It is, secondly, they who, without motion
made by them to the counter-effect, led in the proof allowed by us, and,
thirdly, it is they who, despite holding the Lord Ordinary’s judgment,
opened to us upon the import of the proof. On the whole matter, I
think they probably were well advised in thinking that it does fall to
them in the circumstances to satisfy the Court that they fall outwith
the restrictive force of the statute, but, whether there be an onus or
not, I have come clearly to be of the opinion above expressed. 4

My motion, therefore, is that we should sustain the defences, and
refuse both the conclusion for declarator and the conclusion for pay-

ment of a rent.

Lorp WaRk.—The question in this case is whether the heritable
subjects conveyed in the year 1907 by the then Duke of Fife to the
pursuers by the disposition, No. 12 of process, form part of the
common good of the royal burgh of Banff and of the burgh of Macduff,
which is a burgh of barony and regality. If the question is answered
in the affirmative, it is conceded by the pursuers that the action
fails, inasmuch as the lease whose validity is sought to be established
was concluded by private bargain in contravention of the restrictions
on alienation contained in section 98 of the Town Councils (Scotland)
Act, 1900,! and would in terms of that section be null and void.

When the case came before us on reclaiming motion, we thought
it desirable to know the circumstances in which the disposition was
granted and how the subjects have been treated by the pursuers,

163 and 64 Vict. cap. 49.
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Dec. 3, 1043. i » |
943. before proceeding to the construction of the disposition and of the

most 1}nususl dqstixiation_ of the subjects therein contained. Th
proof, in my opinion, does not assist the pursuers to establisl; t;h"e
> avepz;ent and oontention that a separate trust was oonstituted i 11!'
sub]gots, g.nd that they never formed, and do not now f o
of Ithd:, oommﬂ(l):;k good of either burgh, o Bt
not thi 1 it necessary to enter into the histo : i
;t; vi;h;ee enxgiress:z:ld common good, for two reasons, ;Iys; n(tlh;l;e:r;g
Jave bee sou . n;t length by Lord Mackay, with whose observations
between);ha:gree, 'a y h:econd, that there was in the end no dispute
bt ot m that all property of a royal burgh or a burgh of
paxony not pgrt > tl;lr;de:; ;Zalzitorzo(l pow':‘ll'ls or held under special
good. e question i i
21;33?61: fll"zal.llll);h:omes to be O;vihether the Duﬂ('l House ib;:;:sc::
common i i
are held under a separate afxd sp(;ii?;l:s:fls:?rgh . ropest f'h&t‘ they
the'l‘hdezs ;:::fl (l::s a(:lzjs:iot:;d i:;hat :h stre;mous attempt was made to have
such a form as to it
trust of the subjeots to be conveyed. The lateool!;';tlthu:c?s BEOP&I‘&%
:,;‘h:i, as town clerk of Banff, conducted the negotiations on b:;ilet"
oA th: giﬁf:pon:;;, b:ppears to have held the view that the subjects
il oould k?pt free -o.f the fetters imposed’by statute upon
paund .adm.tms. tratl.on Ofﬂ.y in one or other of two ways; (a) b
e msertxo.n in the disposition of clauses which made the ’ca.n- 'ny
zzt (')f' specified trust. purposes & condition of the gift, or (b) byytlshge
talmng“of a 1.’rovmonal Order. He accordingly did his best to
xve the “ Constitution ”’ of a separate trust inserted in the dispositive
s :s:h; but the Duke declined to make any conditions upon his gift
the pursuers accepted a simple coniveyance of the subjects N’
Provm.lonal Order was ever applied for. - °
thI g:d noi:, understand that counsel for the pursuers in the end of
esh y .clumed that they could derive any assistance from the proof
:;ink otvl:::g Mi;hat 8 'sepa.r::.te trust had been established. Indezd I
piink that ¥ Mackintosh .s‘argument proceeded upon the footing t};at
‘ position Was one without any express conditions, and that he
:us rely ‘upon its terms.a.s sufficient to imply the constitution of a
bel?arate trust in the .subjects conveyed which prevented them from
ing the Property of either burgh and from forming part of the com
good of either. His argument fell under three heads. In th lflimn
place, he .maintained that the terms of the Duke’s let'ter whi:h -
narra.fed in the disposition, showed an intention to create’ & 86 9:
trust” for the benefit of neither burgh, but of the * comm Pﬁm »
formed by the inhabitants of the two burghs. I am unable ‘:)112’ |
in the letter any indication: of intention other tixan to mak I'ld
ttz the two burghs. His Grace asks “ the towns of Banff and §I:ccftllfﬁt'
oﬁ‘ea:;oetﬂ;s fr(2m 1‘1‘16 a8 & free gift the mansion of Duff House eto.” ' He
Tors this gift * with absolutely no restrictions as to the manner i
which it is to he develoned and managed.” and ends hv %‘6?::)’;;

that the property should be managed. by the “ Town Councils of the Dec. 3, 1943.

two towns with the Provosts as chairmen in each alternate year.” Tcan

find nothing in this letter which assists the pursuers. Indeed, I think of Benff v.
Ruthin Castl¢

its terms are plainly those of a free and unconditional gift to the tWo 15 .05

burghs.
In the next place, Mr Mackintosh points to the destination to the

provosts, magistrates and councillors of the two burghs. He refers
to section 5 of the Town Councils (Scotland) Act, 1900, which provides
that the town council of & burgh shall be designated by the corporate
name of the provost, magistrates and councillors of the burgh ; and
section 9, which provides that the title to all lands acquired by the
town council shall be taken in their corporate name. The effect of
these provisions, he contends, is to separate the provost, magistrates
and councillors of the burgh from the burgh itself, and to constitute
them trustees for the burgh in respect of the subjects conveyed by
the disposition of Duff House. But the same would be true of the
conveyance of any heritable subjects acquired by either burgh alone,
and it is not suggested or maintained that, if heritable subjects were
g0 taken by either of the burghs alone, they would by that fact alone
be excluded from the common good of the burgh. In truth, the
corporate name is merely a label for the burgh, to be conveniently
used in respect not only of titles to lands, but suits by or against
the burghs, and deeds, contracts and other writs of importance
executed or granted by the town council or the executive body in charge
of the affairs of the burgh. In my opinion, there is no substance in
‘this argument.

The third and main point taken by Mr Mackintosh is upon the terms
of the destination to the burgh — jointly and to their joint assignees.”
The effect of this destination, he argues, is to create not a right pro .
indiviso to heritable property, but & right of property, joint and
indivisible, sufficient to keep it entirely separate from other property
of either burgh and from the common good of either. We heard
considerable argument as to whether such a right in heritable property
was known to the law of Scotland, or could lawfully be constituted.
Mr Mackintosh conceded that a destination to the two burghs jointly
was not in any way different from a destination simply to the two
burghs. I think this was an inevitable concession, for it js elementary
that a destination to A and B jointly has exactly the same effect as
a destination to A and B and, in either case, gives to A and B & pro
indiviso right to one-half of the property. But he maintained that
the addition of the words “ and to their joint assignees ” altered the
whole effect of the destination and created an indissoluble right of
joint property. No authority was quoted in support of this con-
_ tention. A destination to joint assignees. of two or more grantees

appears to be without precedent ; or, at all events, none was cited
to us. It is, of course, familiar to find & destination in a charter or

1 63 and 64 Vict. cap. 49.

Lord Wark.



clause was a nullity, and added (at p. 658): “I have no hesitation Dec. 3, 1¢

Dec. 3, 1043. disposition to A and his heirs or assignees. But the meaning of this in saying that to give a thing in common property and at the same time y .=

vy is well settled. Prior to 1747, the destination to assignees enabled A,
of m v.

A Lo e ' E: ursue a division is an impossibility according of Banff -
before infeft, to his right to a third , who thereupon, , 3 to say that you are not to pursue & A L . Ruthin C.
E"“’in. Cestle, in virtu b:ucxg the &ama:?n?d mxgnang tion, obtained Pmmfy eftment (I{]:ell ; to the law of Scotland, just as great an impossibility as to give &y ;eq;
imited. i )

Lord Wark.

Lect. (3rd ed.) vol. I, p. 587 ; Menzies Lect., 2nd ed., p. 506.) Assignees,
therefore, meant assignees before infeftment. Such a destination is now
unnecessary, since entry is now obtained by the disponee by the
recording of his disposition. Nevertheless, the term assignees has
continued to be used in heritable destinations, although it adds
nothing to the destination, and is only useful to enable a title to be
made up to subjects the disposition of which has not been recorded.
This is now rarely necessary. A destination to A and B jointly and
their heirs and assignees imports a right of proprietorship in each of

- the disponees to the extent of one-half pro indiviso, with full power

of disposal thereof, independently of each other. (Erskine, Inst.
II, viii, 356 ; Bell’s Lect. (3rd ed.) vol. II, p. 843.) Any attempt
to restrain that right of disposal is inept as' being contrary to
public policy. The right of division has been imported into Scots
law from the Roman law. The case of Brock v. Hamilion, decided
by Lord Rutherfurd in 1852, “ affords,” says Lord Curriehill (at p.
701) in Anderson v. Anderson, “the greatest light on the nature
of this process of any reported authority.” Lord Rutherfurd points
out that Stair, Inst. I, vii, 15, says: “Under the obligation of
restitution is comprehended the obligation of division, whereby that
we possess in common with others, or indistinot from that which

_ they possess, we are naturally obliged to divide with them, whensoever

they desire to quit the communion, for thereby we restore what is
their own and we are not obliged thereto by any contract or
delinquence.” Lord Rutherfurd continues: ‘There can be no
question, it is thought, after the authority of Lord Stair, referring to
the Roman law, that an action for division of heritable property, held
pro indiviso, though by singular titles, was imported into the common
law of Scotland in the form of a brief of division in very ancient times.
(Bell’s Comm., I, p. 64.) . . . That law, and our common law following
it, proceed upon the principles that no one should be bound to remain
indefinitely in communione with another or others as proprietors of
a common property : that for reasons of public policy, and especially
to ensure the advantageous management of such property, any joint
proprietor should have it in his power, against the will of the others,
to put an end tothe communion.” In Grant v. Heriot's Trust? the
street and garden of a square were held in common property by the
proprietors of the houses in the square under feu charters, each of
which contained a clause providing that it should not be in the power
of the feuar to pursue for a division of the common property. Lord
President Dunedin, with whom Lord M‘Laren, Lord Kinnear and
Lord Pearson concurred, obsérved that he had no doubt that the
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roperty in fee and at the same time to tell him that h(? is
xp;:?;‘ntzhs.ifpofe oi)" it.” The reasons for the law of Scotland holding
that the state of joint property may be brougl}t to an e'n‘d at the
instance of any of the joint proprietors pursu‘mg_a. dl“’ISlon or a
division and sale are stated to be reasons of public policy. These

observations were not necessary to the judgment, but it is not un-

important that the great authority of Lord Dun?din supports f-he
game view of the impossibility of preventing the dissolution of a pro
indiviso right in heritable property as was expressed by Lord' Ruther-
furd, who was one of the most eminent of feudal lawyers .of his day.
In my view, it is unnecessary to go so far as to lag.r it dow1} tha..t
Scots law will never recognise a joint right in heritage w'vhlch is
indissoluble. But there is little authority to support the view that
such a right is recognised by the Yaw of Scotland. The pursuers
relied upon certain passages in Rankine on La.l'ldownershlp as
supporting their argument. I am unable to'ﬁnd in that .lea.rned
author’s remarks a recognition of a joint right in heritage Whl.ch may
not be brought to an end by the joint proprietors, exceI_)t in cases
of trust and partuership in which the nature of the relation is su(fh
that the joint right cannot be ended unless the trust or Partnemhlp
is iteelf brought to an end. We were referred to the opinion o.f L(-)rd
Moncreiff, Ordinary, in Cargill v. M wir,t where he makes & distinction
betwéen joint proprietors and heirs portioners.. I respefstfully agree
with that distinction, but there is nothing in .hxs Lordship s.ol-)ser'vg.-'
tions to suggest that he had in view anything but t.he .d.lstmc.;non
between a right of part proprietorship and a pro zftd.wwo right.
Reliance was also placed by the pursuers upon the opinion of Lord
Kinnear, Ordinary, in Schaw v. Black,? who cites with a,pprox.ral the
distinotion made by Lord Moncreiff in Cargill,! but he ca.me:s.the
matter no farther. I am unable to find in either of these 't.wo opinions
sny ‘indication that the law of Scotland recognises a nght of .]omt
property in two disponees which is indissoluble at the .W'lll of either.
But, even if such a right could be created, I am of opinion tha;t‘; the
mere inclusion in the destination to them jointly of the wor_ds and
4o their joint assignees ” is not sufficient to create .such s.J.,nght.

I agree with Lord Mackay in thinking that the H'lteI.lthn of these
words, if they are not mere words of style, was to 1ndlca.t'e that the»
two burghs, which were both corporations which do not die, were to
enjoy the property pro indiviso, and should only have power to dispose

authorities to which I have referred, it is more than doubtflfl Wheth(?l'
sach an’intention can be given effect. But I agree with him that it
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of it if both agreed to alienate it. I think that, in view of the

Lord Wa:
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is, in my opinion, a pro sndiviso right to the subjects equally between
them, and that right is in either case part of the common good of the

IR.“”'.““ | ’c"‘tb' burgh. I therefore agree that the action fails, and that the defenders

should be assoilzied.

Lorp Jamieson.—I have had the advantage of reading the opinion
which has been delivered by Lord Mackay, and, agreeing as I do with
it, I have little to add. The pursuers’ case is succinotly stated in
article 10 of their condescendence. They say: It (the estate of
Duff House) constitutes a separate trust estate held by the two town

councils in joint ownership for behoof of the community formed by -

the inhabitants of the two burghs.” Their argument in support of
that case rested on the terms of the disposition in their favour, and

"in its first branch on the wording of the destination. It is to the

two town councils in their corporate names “ jointly and to their
joint assignees.” - . .

It was common ground that no precedent could be found for such
a destination, either in the style books or in any reported case. Its

_ effect waa said to be to place the pursuers in the position of joint owners.

of an indivisible property, their right and interest in which neither
of them could alienate alone, and the joint ownership of which could.
not be terminated at the will of either. Had the destination been
merely to the institutes jointly, the position would not, I think, have
been open to doubt. Each disponee would have had an equal right
pro indiviso in the common property, and, while the whole subjects.
could not have been disposed of except by mutual consent, each
would have been entitled to sell or burden his pro indiviso right, or
insist on a division, or, if division were impracticable, on a sale and.
division of the price (Bell’s Prin. (10th ed.) 1072-1082). Reliance, how-
ever, was placed on the dictum of Lord Moncreiff in Cargill v. Muir To-
a proper understanding of that dictum, it is necessary to keep in view
what was the argument presented to the Court. The action was at
the instance of two persons, holding by one title the superiority of
certain subjects jointly, pro indiviso, directed against their vassal’s
trustee for entry and payment of feu-duty. The defender maintained.
that he was not bound to submit to a multiplication of superiors,

and he argued that the position was similar to that of heirs portioners,

the eldest of whom alone was entitled to receive an entry. That

defence was repelled on the ground that the pursuers held as pro

indiviso proprietors under one title. Lord Moncreiff, in the Outer

House, drew a distinction between heirs portioners and joint owners.

The former, he pointed out, are not joint proprietors, but part owners.

They hold pro indsviso while the subject is undivided, but each has a-
title in herself to her own part or share. The latter, on the other-
hand, he said, “ have no separate estates, but only one estate vested.

115 8. 408.

in both, not merely pro indiviso in respect Of possessioL, but—alhaedm’ e

indiviso i -right.” " being the position of the ypy e
ndiviso in respect of the right.” . That.bemg on

f;;e'riors, he held there had been no splitting of the supenox:lty: . A gﬁt :‘!:‘f
similar distinction between part owners and joint owners, pro indiviso, iy iec

was made by Lord Kinnear in Grant v. Heriot's Trust * (at p. 668) and in

in the Inner House, but it is referred to with a.pprqva}l by .Lord Pre.Mfl?nt
Dunedin in Grant,! and he pointed out that the judges in the Dlvmlxlox:
decided. the case on & specialty and in no way controvayted wha
had been said by Lord Kinnear. Now, while thfa rights of Jmnt‘owpe'rsl;
pro indiviso, were thus defined by Lord Moncreiff, he was .dea.hngdml:,i
the position of the superiors as it stood under .theu' title, a.? 1 1 :
observations were directed to showing that, a.§ in the case o ]outx
proprietors, they held one estate under onme title ar-xd. not sel?a.:s. e
estates or separate parts of one estate. By the term join! propnettl)lrsé
he clearly meant owners pro indiviso of common prqp?rty, s:nd no.t :0
class of proprietors whose right to property held 10,1f1tly is, ovnngbl
their relationship snier se, contractual or 'othermse,. unsew{;r& et.
The joint ownership of & superiority is from its nature In a di e.r?nt :
position, but Lord Moncreiff said nothing. to suggest tha.t'.s. ]omt
proprietor, pro indiviso, of the dominium utile of an e.state, mJght no
dispose of his interest in the common property or insist on a dlmljgl:i
or division and sale. The authorities already refe?refl to by
Mackay clearly establish that he may fio so, and 13; is unnecet::ry
%o refer to them again. I add one quotation from Bell’s Commen ; e:t
In a section dealing with Limited Estates by means oi"‘ Coxtjun
Rights,” the learned author states the matter thus: * Property
ml&ually divisible may, by succession or purchas.e, become (folx:xfmtl,
and by convention may be made indivisible ; while that w?nc 1?1 3;‘
nature indivisible may, in point of right, become separate instead o

common property. For any of the joint proprietors may insist for -

son of his share, and dissolution of the communi?sy, unl_?ss

:ll: :ﬁ::;;nof his right, or his own agreement, or the occasion Wl:;;h
led to the community, bar the proceeding ~ (7th ed., .v?l. I,fp.' hz;
It is, I think, by way of contrast to the general posmon'o ngfte
in property held jointly pro indiviso that Pr?‘fessor.I?ankl.mlal,ta r
quoting the dictum of Lord Moncreiff, says: * The ]01f1t right may
be of such a kind as not to admit of severance at the Wll]: of an); one
of the conjunct fiars,” and he gives as examples the rights of co-
ers and trustees (Land-Ownership, 4th ed., p. 586). _—

Into this class of unseverable rights the Duﬁ' .House .Estatez,x.s B:lll
to fall, by the addition of the words “_to. thelf ]qmt_a.smgnees' mt. e
destination. I agree with Lord Mackay in thml.;mg th.at the inten 101;
may have been that the grantees, having an indefinite or pefpetua.
existence, should continue to hold the estate, unless or until they
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Y f iff in Cargill.® In Schaw,?® " n
. Black,3 where he quoted Lord Moncrelﬂ: in '
' mwlzinnear was the Lord Ordinary, and his judgment was reversed Jam:es-
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| D 84503, might Gonsider it to the advantage of the two burghs to dispose of it

" by joint action, but I am unable to take the view that the effect of
aﬂv. - these additional words is to render the pursuers’ rights indissoluble.

' Limited. The question of whether or not any restriction may have been imposed,

C—— which might prevent either of the burghs disposing of its interest alone,

1d. Jamieson. ;. irrelevant to the decision of the case. As their title stands, and

stood in 1909, they have each an equal right pro indiviso in the property,
and the sole question is whether such right forms part of the common
.good of each burgh. :

.The second branch of the argument was founded more particularly

on the terms of the Duke of Fife’s letter offering the gift of the estate
which is set out in the inductive clause of the disposition. The
pursuers endeavoured to have incorporated in the disposition a
constitution setting up an administrative body to manage and
administer the estate, and regulating the powers of such a body.
In short, they desired that tho disposition should take the form of
& trust conveyance establishing a trust to be conducted independently
of, and separately from, the administration of the affairs of either
burgh. They failed to obtain this. Therefore, . if any trust was
created, it can only be spelt out of the terms of the disposition as it
stands, but in my view it cannot. - The title is in name of the provost,
magistrates and councillors of each burgh, and not to them and their
sucoessors in office as trustees. It is taken to the two town councils
in their corporate names as the proper bodies to hold the titles of,
and administer, any property belonging to the burghs. But the gift
was & gift to the two towns and made without restriction, and when
the Duke says that he is convinced that the corporations of the two
towns will know how to act for their material advantage, he means
just what he says, the advantage of the two towns. Stress was laid
on the fact that he goes on to say *“ as well as for the recreation and well-
being of the community.” By community he no doubt meant the
inhabitants of the two burghs, but I am unable to hold that such a
reference to their well-being is sufficient indication of an intention
that they should be regarded as fused into one body, 8o as to constitute
a single beneficiary on behalf of whom the town councils were to hold
and administer the estate as trustees. The true position appears to
me to be that the estate belongs to the two burghs as common property,
pro indiviso, and that it merely falls to be administered by the councils,
doubtless in a fiduciary capagity, but in the same fiduciary capacity
a8 any other burgh property.

That being so, the interest of each burgh therein must, I think,
be regarded as ‘part of its common good. It was urged that it was
an essential requisite of property forming part of the common good
of a burgh that it should be held and managed by the town council
alone, but that runs contrary to what was said by Lord President
Inglis in Nicol v. Magistrates of Aberdeen.! If it is not part of the

: 9 M&Oph. 306’ at P- 308.

U ioiiinds " .

3 1 ment has been careful to prescribe for the preparation and audit of \y .ol

ils’ 1 jssi i f the of Banff v
annual accounts of town councils’ intromissions with the whole o f%  Baft v

urghs. These fall under the heads ofyp: .. .-
ok “::1 rea‘sr::sl::lefts? reg':lenue-producing subjects held under o
' ::a!:m’ogn gpow:ars and charitiés or mortifications the management of 1%
whi:h izy vested u,1 the council as sole trus_tees. It appears to zeoziht;t
the Duff House Estate can only be placed in the first of tl.les.;:d categ .
1 agree, therefore, that the defenders should be assoilzied.

common good, it is difficult to see into what category it falls. Parlia- Dec. 3, 10

3 Lorp -JUsndn-CI.EnK (Cooper).—I agree. The whole. efforts :L 1;1;;
1 L ursuers were devoted to establishing the proposition, .twme fqrm od
g them on record, that Duff House Estate “. co;sxs.tltutes,a seI.)a.r;

tryust estate held by the two town councilg in joint owner;}np 0’1;

| behoof of the community formed by the inhabitants of the two . l:u'gﬁe.‘,v
This was the sole alternative offered !)y the pursuers to ,:1 riow
that the estate was property held not jomtly but in comm;r,l, Zommon
the pro indiviso share. of each burgh fell into that burgh’s

. i i ly to & case in which,
h ial considerations would, of course, app ;
b SE;: express terms of a disposition or deed of gift t.o.a burgh, t.',he
grmy ter lf:)d impressed the transfer with specific conditions aﬁ?ctu}g
" the management, control or_use of the subjects—f—al l:su:‘t Whl;‘:;le 01:;
’ stro i t failed—for su
is i the pursuers strove to attain bu ' i
soﬂ:mtramnsstt::rc:d a.ndpa.ccepwd might not fall into common Liocéc:h Bu;
i i by your Lordships,
i t this case. For’ the reasons given D]
’that';:rn:hat the theory of trust advanced by the pursuers h;:s
0011:1 letely failed, (a) because there was no effective separation of the
;’:gaftitle from the beneficial right, and (b) because there are nq‘
istincti 6 oges. _
m’fh;ctol:l; :lc;‘;)sic (f:lg')hich I would venture to add a few supplementa..ry
observations is the final refinement of the pursuers s»rtgumeni;;j v:;;
' tituted a true trust or not,
that, whether there had been cons L a : mot, the
’ i iti 7. read in its context ot rele
effect of the disposition of 1907, .  relovant
ht of common property bu
circumstances, was to create not a rig o PR by
joi i by virtue of which the two councis ‘were :
i::i?ttednigx:l t;"elta,t};'ion to Duff House Estate, the beneficial 1nteres:'; bellrllg
i ' ted community of the two burghs.
in the conventionally amalgama mm o e e ot
tion of this strangely artificial result, special emj
?&sﬂ;ettll)'irl(::tuefil:z the almost magical efficacy of the destination to
i ees jointly and to their joint assignees. . ‘
th'o:l'hd:sg;ﬁcult; of this subject is partly & term.mologfcal one, d.ue z
the differing senses in which the word “ joint ” a_,nd' 1t.s approxxm{bt
synon can be, and have been, employed. A similar pel.'ple‘xl y.
Liss 'bZ;sintrodu(;ed by the same cause into the law of obhgatmln?
' (Gloag on Contract, 2nd ed., p. 199 ; Coats v. Union Bank of Scotland ) ;

11929 8. C. (H. L.) 114.
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Dgu&m. and'ito the Taw of succession (M‘Laren on Wills (3zd ed.) vol. T, p. 633).

In the law of property, the ease of Schaw v. Black!
In the verty, & . affords an instan
m': mwluohLordenea.rdagoribesass“jointowm”apmonwﬁoﬁ

Litni Lord 8hand descri “ indivs i »
imited. - e, escribes as a pro indivise proprietor >’ and an “‘ owner

Jostice-Clerk.{ 1 have found no more exact summary of ined
in. Gloag and ];ondarson’s Law of Sootlanfil:esll‘a&w;lh.u;;h .:Bg?:otu:x;.:

| with these learned authors I use the term-“ joint ” to desoribe th
?‘la.ss of rig’l’lt typified by the ownership of co-trustees, and the terr:
m::Ommon to describe that typified by the ownership of two or
v'e‘mdpe;-::ims e;:h v:l;o::th:he .nght .to,a aingl.e subject has come to be
i s m is entitled by his separate act to dispose
It was the latter olass of right which was disoussed by Stair (Inst. I
vii, l'l.i') as a qubheﬁ of the obligation of restitution ; by Erskine (Ix;st’
II1, iii, 56? a8 the quasi-contraot, of communion of goods ; by Pothier m
an a.ppon(hx to the law of partnership ; and by Bell (Prin. (10th ed.)
seotions 1071 e/ seq) under the title of “ common property " All theso
expositions, with their various sources in principle, can be tmoed back
to & single sentence in Justinian’s Insts. (ITI, 27, 3), in which the res

communis is contrasted with societas (of. Partnership Act, 1890,% section -

2 (1)), and the rights and duties of owners in common are attributed
, in parﬁ to the obligation of restitution and in part to quisi-contract
The distinctive feature of such common property (derived from tht;
fact that each co-owner has a separate and separable share) is the
a.bsolut.?‘ right of every co-owner to terminate the oomniunity at wille
and tlns oha:rsoteristiq. has been uniformly explained by referenoc.;
to considerations of public policy, both by Roman Law (C. 10, 35 2)
,and l.by‘ Scots Law (Craig, Jus Feudale, IT, 8, 35 and 41 : B;'ocl; v
Hw_ms.lton”; Grant v. Heriot Trust.%) Hence it was that 1,n the last-
mentioned case Lord Dunedin oould say that “to give a thing in
. common p'roperty and at the sanie time to 'a&y that you are not to
pursue & division is an impossibility according to the law of Scotland.”
Jomt property; on the other hand, has received little doctrinal
exp?slhon a8 & mode qf holding property, probably because its
attributes are not sa much. the incidents of the joint right as the
consequences flowing from the relationship existing between the
persons who alone can have a joint right.?‘ So far as has been traced
there is no instance of a joint right in the strict gense having beex;
held to exist except in persons who were inter-related by virtue of
some m, mnwud or quasi-contractual bond—partnership or mem-
:bersh.xp,of an unincorporated association being common examples—
;n‘;ii! it seems to ‘me that such an independent relationship is the
fod pensable basis. of every joint right.| The distinctive feature of
_ ngbt of such joint. proprietors is the jua acorescend, which excludes
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the possibility of separate shares in the several joint owners, and Dec. 3,
still more emphatically excludes the possibility of severance of the Msgi;
tie, except, of course, by dissolution of the relationship on which the of Ban!
joint ownership rests. Finally, the considerations of public polioy, lfi‘l’nﬂi‘;f
which in oases of common ownership justify the rule that memo in -
communione invitus detineri potest, have no application to the entirely Jm'tdice
different situation created by joint ownership. ‘

With these considerations in mind, I revert to this case. There
is no trust or other independent relationship between Banff and

Maoduff in regard to Duff House Estate. The bare fact that they

 are united as co-disponees of & single subject will not suffice to create

such a relationship, otherwise every case of common ownership would
be a case of joint ownership. There is nothing in the disposition
of 1907, viewed in the light of- relevant surrounding facts, to exclude
the inference of common ownership, unless it be the substitution in
favour of “ joint assignees.” This form of destination has seemingly ‘
‘never before been used in the history of Scottish conveyancing. The
use in isolation of the word “ assignees” suggests the assignation
of an unfeudalised conveyance, and recalls a chapter of law now
nearly closed. If this is all that the destination meant, its force was
spent when the disposition of 1907 was recorded. Moreover, it is
not clear from the term used whether what was contemplated was
an assignation by A and B jointly to C, or an assignation to C and D
jointly—the latter being the more literal interpretation. On any -
viey, 1 consider that a sufficient meaning can be given to the words
by reading them as ‘referable only to the period during which the
subjects remained in the undivided possession of the joint disponees,
They are, in my opinion, quite insufficient either to create joint owner-
ship or to establish the * indissoluble bond ” between the two
disponees, which Mr Mackintosh ultimately conceded was essential
to his case. The right of the two ‘burghs is a right of common
property, and they have not been deprived of the inherent incidents
of such a right. _
Upon this view, it is unnecessary to determine the wider question
whether it is impossible by any conveyancing device to create an
jndissoluble bond between co-owners who are not in the full sense
joint proprietors, or—to put the question differently—whether it is
possible in this respect to create & class of right midway between
common property and joint property. That matter may be left
with the observation that, so far as appears from the books, total
exclusion of the common owner’s right to partition has never been
achieved, and that, according to the high authority of Lord Dunedin,

it is impossible of achievement.

Tur Coumr sustained the pleas in law for the defenders,
assoilzied them from the conclusions of the summons,
and decerned. . - :

Argx. MoRisoN & Co., W.8.—Boxar, HUNTER & JouNSTONE, W.8., for
¥. J. Scorr & GrLcHERIST, Aberdeen.





